STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ALEJANDRO S. CONTRERAS,
Petitioner,
VS.

Case No. 04-3871

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice a formal hearing was held in this case
by video tel econference on Decenmber 15, 2004, with the
Petitioner appearing from Fort Lauderdale, Florida, before J.
D. Parrish, a designated Adm nistrative Law Judge of the
Di vi si on of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Alejandro S. Contreras, pro se
300 Northeast 12th Avenue, Apartnment 405
Hal | andal e Beach, Florida 33009

For Respondent: Dana M Wehle, Esquire
Depart nent of Financial Services
200 East Gaines Street
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

Whet her the Petitioner, Alejandro S. Contreras,
(Petitioner or applicant) is entitled to have his application

for licensure as a general |ines agent be granted.



PRELI M NARY STATENMENT

This case began on Septenber 9, 2004, when the
Respondent, Departnment of Financial Services (Respondent or
Departnent) issued a Notice of Denial regarding the
Petitioner’s application for license. The denial alleged that
the applicant had failed to accurately respond to a question
on the application for license. More specifically, the denial
mai nt ai ned that the Petitioner had failed to disclose a plea

of nolo contendere to the crinmnal charge of possession of

forged/fictitious registration or indicia of ownership of a
not or vehicle. When he received notice of the denial, the
Petitioner tinely requested an adm nistrative hearing to
review the matter.

The case was forwarded to the Division of Adm nistrative
Hearings for formal proceedi ngs on October 27, 2004.
Thereafter the matter was schedul ed for formal hearing and was
set for video teleconference, as it was anticipated the anpunt
of tinme needed to try the case would not be great.

At the hearing, the Petitioner testified on his own
behal f and offered testinony fromhis enployer, Tiffanie
Tedesco. The Respondent’s Exhibits nunbered 1-6 were admtted
into evidence.

The transcript of the proceedings was filed with the

Di vi sion of Adm nistrative Hearings on Decenber 23, 2004.



Thereafter, the Respondent tinmely filed a Proposed Recomrended
Order that has been fully considered in the preparation of
this Reconmmended Order. The Petitioner did not tinmely file a
proposed order

FI NDI NGS OF FACT

1. The Petitioner is an applicant for |icensure as a
general lines agent. He is enployed by the Twi n Peaks
| nsurance Agency and is considered a val ued enpl oyee.

2. The Respondent is the state agency charged with the
responsibility of regulating the insurance industry in Florida
and rmust make determ nations regarding the licensure of
general |ines agents.

3. In January of 1988, when he was approxi mtely 21
years old, the Petitioner purchased an autonobile from*“a
friend.” Subsequently, the Petitioner was charged with
possessi on of forged/fictitious registration or indicia of
ownership of a motor vehicle. The Petitioner quickly
di scovered why the vehicle had been a good buy: it had been
stol en.

4. Regardl ess, after being charged, the Petitioner

entered a plea of nolo contendere to the matter and the judge

wi t hhel d adj udi cation, placed the Petitioner on a one-year
probati on, and i nposed comrunity service. The Petitioner

successfully conpleted the terns of his probation.



5. The crime, as charged, was a third-degree felony.
Such felonies may be punishable with up to five years of
i nprisonment. Clearly, by acknow edgi ng the wong doing and
taking responsibility for his actions, the Petitioner saved
himself froma potentially harsher penalty.

6. Since the incident described, the Petitioner has not
been charged with any crimnal conduct. The Petitioner is now
38 years of age, has worked at the insurance agency for the
past year, and has successfully conpleted classes and training
to becone |icensed.

7. To that end, the Petitioner conpleted an application
for licensure at the Department’s online website. According
to Petitioner the formwas conpleted at an early hour and he
scanned the questions quickly.

8. One of the application questions asked the foll ow ng:

Have you ever been convicted, found guilty,
or pled guilty or nolo contendere (no
contest) to a crinme punishable by

i nprisonment of one (1) year or nore under
the |l aws of any municipality, county,
state, territory or country, whether or not
adj udi cation was withheld or a judgnent of
conviction was entered?

9. The Petitioner’s response was “no.” According to the
Petitioner, he believed the question neant “had he been
puni shed with a year in prison for anything.” 1In fact, the

Petitioner has not been in prison for anything. He was,

however, charged with a crime that could have been puni shed



with one year in prison. He did, in fact, plead nolo

contendere to that crinme. His correct answer shoul d have been

yes.

10. When the Departnment ran the background checks for
licensure the incorrect answer was di scovered and the
Petitioner’s application was denied for giving a false
response.

11. Prior to his enploynent the Petitioner disclosed his
past to his enployer. He did not attenpt to hide any
information fromthe enpl oyer and was hel pful in providing al
requested information to the Departnent when the issue of the
answer first arose. It took an exchange of several letters
before the Petitioner conprehended the information and
findings relied upon by the Departnent.

12. In denying the licensure, the Departnment has deened
the Petitioner’s incorrect response a material m sstatenent,
nm srepresentation, or fraud in attenpting to obtain the
i cense.

13. The Petitioner did not, however, understand the
guestion on the application formand did not understand that
he had incorrectly answered it. It is entirely possible that
the Petitioner’s conprehension of English (or |ack thereof)
conpounded the problem Regardless, the Petitioner did not

intend to msstate his crimnal past. Further, such an effort



woul d have been inconsistent with having disclosed the past to
hi s enpl oyer.

14. The Petitioner is hard-working and trusted by his
enpl oyer and will be considered a loss if the license is not
approved.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. 88 120.569 and 120.57(1), Fla. Stat.
(2004).

16. As the applicant, the Petitioner bears the burden of
proof in this case to establish he is entitled to the license
sought .

17. Section 626.611, Florida Statutes (2004), provides
in pertinent part:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the |icense or appointnment of any
applicant, agent, title agency, adjuster,
custonmer representative, service
representative, or managi ng general agent,
and it shall suspend or revoke the
eligibility to hold a license or
appoi nt ment of any such person, if it finds
that as to the applicant, |icensee, or
appoi ntee any one or nore of the foll owi ng
applicabl e grounds exi st:

(1) Lack of one or nmore of the
qualifications for the |icense or
appoi ntment as specified in this code.



(2) Material msstatenent,

m srepresentation, or fraud in obtaining
the license or appointnment or in attenpting
to obtain the |icense or appointnent.

* * *

(7) Denonstrated | ack of fitness or
trustwort hiness to engage in the business
of insurance.

* * *

(13) WIlIlful failure to conply with, or
willful violation of, any proper order or
rule of the departnment or willful violation
of any provision of this code.

(14) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crinme punishabl e by

i nprisonment of 1 year or nore under the

| aw of the United States of America or of
any state thereof or under the |aw of any
ot her country which invol ves noral
turpitude, without regard to whether a

j udgnment of conviction has been entered by
the court having jurisdiction of such
cases.

18. Rule 69B-211.042(2) Florida Adm nistrative Code,
provides, in part:

(1) General Policy Regarding Conduct Prior
to Licensure. The Departnment is concerned
with the | aw enforcenment record of
applicants for the purpose of ascertaining
fromthose records whether the person would
represent a significant threat to the
public welfare if |icensed under Chapter
626, Florida Statutes. It is no part of the
Departnment’s responsibilities, and the
Departnent does not attenpt, to “penalize”,
“di scipline”, or “punish” any person
concerni ng any conduct prior to licensure.

(2) Duty to Disclose Law Enforcenent
Record. Every applicant shall disclose in
witing to the Departnent the applicant’s



entire | aw enforcenent record on every
application for licensure, as required
therein, whether for initial, additional,
or reinstatenent of licensure. This duty
shal | apply even though the material was
di scl osed to the Departnent on a previous
application submtted by the applicant.

(3) Policy Specifically Concerning Effect
of Crim nal Records.

(a) The Departnment interprets Sections
626.611(14) and 626.621(8), Florida

St atutes, which subsections relate to
crimnal records, as applying to license
appl i cation proceedi ngs. The Depart nment
interprets those statutes as not limting
consi deration of crimnal records to those
crimes of a business-related nature or
commtted in a business context. More
specifically, it is the Departnent’s
interpretation that these statutes include
crimes commtted in a non-business setting,
and that such crimes are not necessarily
regarded as | ess serious in the license
application context than are crinmes rel ated
to business or conmmtted in a business

cont ext .

(4) Effect of Failure to Fully Disclose
Law Enf orcenent Record on Application.

(a) The Departnment finds that all matters
that are part of an applicant’s | aw
enforcenment record are material el ements of
t he application, and finds that the

om ssion of any part of the | aw enforcenent
record required to be disclosed on the
application is a material m srepresentation
or material msstatement in and of itself.
The applicant shall have violated Section
626.611(2) or 626.621(1), Florida Statutes,
if the applicant fails to provide the
Departnment with the docunentation required
by this rule.



(b)1. If an applicant fails to fully and
properly disclose the existence of |aw

enf orcenent records, as required by the
application, the application will be denied
and a waiting period will be inposed before
the applicant may reapply for any license.

* * *

(8) Required Waiting Periods for a Single
Fel ony Crinme. The Departnment finds it
necessary for an applicant whose | aw

enf orcenent record includes a single felony
crime to wait the tinme period specified

bel ow (subject to the mtigating factors
set forth el sewhere in this rule) before
licensure. All waiting periods run from
the trigger date.

(a) Class A Crime. The applicant will not
be granted licensure until 15 years have
passed since the trigger date.

19. In this case the Petitioner has denonstrated he is
trustworthy and fit to engage in the business of insurance.
He is a val ued enployee at the agency where he worKks.
Petitioner fully disclosed his crimnal history to his
enpl oyer before the application was answered. He nade no
attenmpt to conceal his crimnal history that consisted of one
i ncident and cooperated with the Departnent when he was
questioned regarding the matter.

20. It is evident the Petitioner failed to accurately
answer the application but did so out of confusion and error,
not in an attenpt to evade the truth. Any “m sstatenent” was

uni ntentional and may have resulted fromthe Petitioner’s

fl awed understanding of the crimnal justice |anguage used or



English in general. It is inconceivable that he would have
fully disclosed the crimnal past to an enpl oyer and attenpted
to withhold the sanme information fromthe Departnent.

21. The single crimnal act occurred in 1988. By the
nost stringent standard set forth in the Department’s rule, a
period of 16 years has el apsed wi thout additional incident.
Moreover, at age of 38 the Petitioner has denonstrated a
maturity that in his youth evaded him He nmade a poor
deci sion, took the consequences for that act, perforned his
probation and, fromall accounts, is ready to becone a
responsi bl e, valued general |ines agent for his enpl oyer.

22. In this case the Petitioner has shown that he did
not realize he was incorrectly answering the question
regarding his crimnal history. He msread the application.
If a command of the English |anguage is a requirenent for
i censure the Departnment has not cited the Petitioner for that
deficiency. Accordingly, as the requisite tine has run for
the crime commtted in 1988, the Departnment should all ow the
Petitioner to beconme licensed. No public interest is served
by requiring additional waiting time in this case.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons

of Law, it is RECOMMENDED t hat the Departnent of Financi al
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Services enter a Final

Petitioner.

Order approving the application of the

DONE AND ENTERED t his 28th day of January, 2005, in

Tal | ahassee, Leon County, Florida.

COPI ES _FURNI SHED

Dana M Wehle, Esquire
Depart ment of Financi al

612 Larson Buil di ng

200 East Gai nes Street

Tal | ahassee, Florida

Q75

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vi si on of Adm nistrative Hearings
this 28th day of January, 2005.

Servi ces

32399

Al ejandro S. Contreras
300 Northeast 12th Avenue, No. 405
Hal | andal e, Florida 33009

Honor abl e Tom Gal | agher

Chi ef Financial Officer

Depart nent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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Pet e Dunbar, General Counse
Depart nent of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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